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BRIEF FOR THE PLAINTIFF IN ERROR

Upon Writ of Error to the United States Circuit

Court for the District of Oregon

John Welsh, Administrator of the estate of

Michael Welsh, deceased, brought an action in the

Circuit Court of the United States for the District of

Oregon, to recover damages in the sum of $7,500.00,

which as administrator he asserted he was entitled



to recover against the Barber Asphalt Paving Com-

pany for negligence on the part of the Barber As-

phalt Paving Company, which resulted in the death

of plaintiff's intestate. It was asserted by the plain-

tiff that the Company, defendant in the court below,

during all the time mentioned in the complaint was

engaged in doing business at Portland, Oregon, and

was the proprietor of a factory situated on the East

side of the Willamette River at Portland, Oregon;

that said factory was used for the manufacture of

asphalt and such other materials as was necessary to

enable the defendant corporation to carry on the

business of pa^dng streets in the State of Oregon and

elsewhere. That as a part of the factory, the defend-

ant corporation was the owner and proprietor of cer-

tain machinery designed for the purpose of hoisting

barrels of pitch, asphalt, etc., from the ground level,

to mixing vats, a considerable distance above the

ground level. The hoisting of barrels is and was con-

ducted in the following manner: (To make the work-

ings of said barrel hoist as plain to the court as pos-

sible, the plaintiff in error refers the Court to a blue

print drawing marked Exhibit "A" and attached to

the Complaint. Said blue print drawing is found on

page 12 of the Transcript of Record.)

The hoisting is attached by means of two chain

belts, said two chain belts are indicated on the blue

print di^awing Exhibit "A," by being marked by the

numeral 1; said two chain belts pass around the



sprocket wheels marked on said blue print by the

numeral 2, two of which sprocket wheels are located

in a pit below the ground level and the upper two of

which sprocket wheels are located on a shaft marked

3 on said blue print. Said last mentioned sprocket

wheels being about twenty feet above the ground and

at the point where the material is taken from the bar-

rel hoist to the vats where the same is manufactiu'ed.

The two chain belts, which are marked 1 on the blue

print, are provided with brackets on which the bar-

rels are rolled at the ground level and hoisted by

means of the travel of the chain up and over the top

of the upper sprocket wheels, which is marked 2 on

blue print, where they are received by the workman.

(For a barrel in process of being hoisted, see blue

print, Transcript of Record, page 12.) On the shaft,

marked on blue print 3, are also placed spur gear

wheels, marked on blue print 4, which gear wheels

are propelled by spiu' gear pinions, on the blue print

marked 5, which are carried on a shaft, marked on

blue print 6, on the end of said shaft 6 is a sprocket

wheel, marked on blue print 7. This sprocket wheel

7 is propelled by the sprocket chain marked 8 on blue

print, which passes around it and down around a

corresponding sprocket wheel, marked 9 on blue

print, which is arranged to rotate freel}' on a shaft,

marked 10 on blue print, which shaft 10 is propelled

by a belt, which is marked 11 on blue print, which

comes through an intermediate shaft from the elec-

tric motor by which electric motor the machinery of



the plant is driven. This shaft 10 is driven at a speed

of about one hundi^ed rotations per minute. The shaft

10 is arranged to rotate freely witliin the hub of the

sprocket wheel 9, and therefore the latter does not

rotate with the shaft 10 until clamped thereto by

means of a friction clutch, marked 12 on blue print,

the outside shell of which is rigidly secui'ed to the

hub of the sprocket 9, the inside shell, marked 13 on

blue print, of which is rigidly seciu*ed to shaft 10.

The inside shell 13 of the clutch is made to slide into

contact with the shell 12 and adhere tightly thereto,

this causing the entitle clutch together with the

sprocket wheel 9 and the remainder of the mechan-

ism of the barrel hoist to operate. When the clutch

is thi'own into operation the lever 14 occupies the po-

sition shown by dotted lines in blue print drawing.

When the clutch is thrown out of operation the shaft

lever 14 occupies the position shown by the solid

lines on the blue print di'awing. The shaft 10 is lo-

cated about twelve feet above the ground level, and

to reach and shift the clutch the operator, because oi'

the shortness of the lever 14, is required to pass up a

ladder onto an open plank floor. The clutch is shift-

ed by means of a collar, marked 15 on blue print, at-

tached to the shifting lever 14 and which is intended

to be attached to the sliding hub, marked 16 on the

blue print, which operates the clutch. This collar 15

when the clutch was in working condition would ro-

tate on the hub 16 freely, but would not slide off from

same when the shift lever 14 is operated. At the time



the deceased was killed tins collar 15 would slide

freely from the hub 16, and for this reason the opera-

tion of the shifting lever 14 into the position shown

by dotted lines in blue print drawing would close the

clutch and set the hoist into operation, and a reverse

movement of the shifting lever 14 into position

shown by the solid lines in the blue print, would dis-

connect the clutch and thus stop the barrel hoist. To

prevent the shaft 10 shifting endwise while in opera-

tion a set collar, marked 17 on blue print, is provided,

which is firmly secured to the shaft 10 by means of a

setscrew, marked 18 on the blue print.

That the defendant company (sometime before

the happening of the event of wliich the plaintiff

complains, and which event is the basis of this action,

the exact time being unknown), wrongfully and neg-

ligently permitted said barrel hoist to become and be

out of repair in this, that though the collar 15 would

sMe freely from the hub 16 and by the operation of

the shifting lever 14 into the position shown by dot-

ted lines in the blue print drawing would close the

clutch and set the hoist in operation; 3^et a reverse

movement of the shifting lever 14 into the position

shown by the solid lines in the blue print would not

disconnect the clutch by reason of the collar 15 not

sliding the hub 16, but instead sliding off from said

hub 16 thus forcing an operator if he would stop the

operation of the mechanism, to approach it and dis-

connect the clutch by means of a stick.



That the defendant company in* the month of No-

vember of the year 1907, wrongfully and negligently

further permitted said mechanism to be and to re-

main out of order in this, that it wrongfully, negli-

gently and carelessly permitted a setscrew, which is

marked 18 on the blue print, to extend outside of the

body of the set collar 17 without in any manner box-

ing or guarding the same as required by law. Said

setscrew extended for a distance of about an inch and

a quarter beyond the body of the set collar 17.

That on the 7th day of November, A. D., 1907,

Michael Welsh, the deceased was in the service and

employment of the defendant corporation and was

engaged in operating the said barrel hoist. During

the time that the said deceased was engaged in oper-

ating said barrel hoist it became necessary for the

said deceased, owing to the defective condition in

which the defendant corporation had allowed the

friction clutch 12 to remain in by which it could not

be operated by means of the lever 14, it became

necessary for the deceased to ascend the ladder and

pass along the open plank floor and to approach

closely to the clutch to throw it out of operation by

means of a stick. In doing so the clothing of the said

deceased became entangled by the said setscrew IS

by reason of its extending beyond the surface of the

said collar 17 and because of the shaft 10 being in

rapid rotation his clothing was wound around the

shaft and his body was forcibly pounded against the

iron supporting frame, fracturing his spine and oth-



erwise inflicting mortal injuries to him, the said

Michael Welsh, from the effects of which injuries

Michael Welsh died.

That the negligence of the defendant corporation

consisted in this:

First, in allowing the friction clutch to be and re-

main defective by reason of which said friction clutch

could not be disconnected and the barrel hoist stop-

ped by the operation of the lever marked 14.

Second in allowing said setscrew 18 to extend

beyond the surface of the set collar 17 without the

same being guarded as required by law.

That the said Michael Welsh at the time of his

death was about thirty-two years of age. He was an

industrious and sober man, and that in his death his

estate has sustained damage in the sum of $7,500.00.

The defendant in error, answering the Complaint

of the plaintiff in error, admitted that Michael Welsh

was in its employ, and that he came to his death in

the manner in which the plaintiff in the court below

alleged in his Complaint. And for further and sep-

arate answer and defense the defendent in the court

below pleaded, that Michael Welsh, at the time of

his death, had been in the service of Barber Asphalt

Paving Company for three months, that during that

time he was engaged in operating the barrel elevator

hoist; that the danger and risk arising or resulting



from said barrel elevator hoist, friction clutch, shaft

or setcrew or collar aforesaid were obvious, apparent

and patent, and were fully known and appreciated by

the said Michael Welsh, and all danger or risk arising

therefrom were assumed by said Michael Welsh at

the time of said injiu'ies mentioned in plaintiff's

Complaint. And for a further and separate answer

and defense the defendant in the court below alleged

that Michael Welsh knew and appreciated the danger

and risk arising from the work in which he was en-

gaged equally as well as the defendant, said Michael

Welsh did, at the time of said injury, assume the risk

and danger of injury therefrom. And for a further

and separate answer and defense the defendant, in

the court below, alleged that Michael Welsh did

choose an unsafe and dangerous way in which to

throw off the friction clutch in which to shut down

said barrel elevator hoist, when he knew of a safe

and secure way of doing the same, and said injuries

received by said Michael Welsh were due to his own

carelessness and negligence, and not due to the care-

lessness or negligence of this defendant in any way.

And for a further and separate answer and defense

it was alleged that the injuries received by Michael

Welsh were unavoidable and inevitable and purely

accidental, and were caused in no way b}^ the care-

lessness, negligence or oversight of this defendant.

And again the defendant, in the court below, pleaded

that if there was any negligence or carelessness,

which defendant denies, which in any way contrib-
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uted to the said Michael Welsh's injuries, or caused

the same, as set forth in plaintiff's complaint, it was

the carelessness and negligence of a fellow servant

of the said Michael Welsh and not the carelessness or

negligence of this defendant. The cause being at

issue was tried to a jury on the B30th of April, 1908,

The Honorable Charles E. Wolverton presiding. The

jury returned a verdict for the defendant.
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ASSIGNMENT OF ERRORS.

To the instructions which the court below gave

to the jury Transcript of Record Page 139-154, there

were taken twelve exceptions by the plaintiff in

error. The exceptions though numerous involve but

one question, viz: Is the defense of assumption of

risk taken away from employers who fail to provide

and maintain mechanical contrivances or belt shift-

ers for the purpose of throwing on or off belts on

pulleys while running, and who further fail to pro-

vide and maintain safeguards for setscrews as re-

quired by the Oregon Factory Act of February 25,

1907; Oregon Session Laws of 1907 page 302—Where
as a result of such failure an employee is injured and

killed, the plaintiff, in the court below, maintained

that the defense of the assumption of risk was taken

away from the em])loyer. The defendant, in that

court, contended that it was not taken away from

him. The trial Comi: held that, in the absence of

express words in the Factory Act taken away the

defense of assumption of risk it still remained and

the employer might make it, and accordingly the trial

court charged the jury among other tilings as follows

:

I.

"The condition (failm^ of the em^Dloyer to pro-

vide a mechanical contrivance to throw the baiTel

hoist off, so that its operation might be stopped)

you will accept as a fact in the case, and no negli-
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V.

"Now, as to the second question, an employee, by

reason of his voluntary employment and engagement

in a ser^dce, is understood to assume, that is, to take

upon himself, the ordinary risk of injm^y or hurt that

may come to him which is incident to that particular

service, to the extent that the risk is known to him

at the time, or should be readily discernible to a

person of his age and capacity in the exercise of or-

dinary care and prudence. A person of mature years

must be considered to possess ordinary intelligence

and discretion. This as it pertains to the ordinary

risks incident to the service. But the result is the

same if the emplo^Tnent is more than ordinarily

hazardous for employment of the kind, which is rend-

ered so by the ill-adaptation or repair of the place or

appliances within or with which the employee is re-

quired to work. If the employee enters upon the ser-

vice with full knowledge and appreciation of the risk

and hazard attending the particular service, although

extra hazardous for a service of the kind, he thereby

assumes, as in the former case, that risk and hazard,

and if injury comes to him, he must bear it without

compensation, as his employer is not liable. So it is

if the extra risk or hazard arises after the employee

has entered upon his employment, and he becomes

cognizant of it, or ought, by the exercise of reason-

able care and prudence, to have become so cognizant,

and continues in the service without comi3laint or
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notice to Ms employer, lie assumes that risk or hazard

also. As is said by one of the cases :

'

' The servant

assumes the dangers of the employment to which he

voluntarily and intelligently consents, and, while

ordinarily he is to be subjected only to the hazards

necessarily incident to his employment, if he knows

that proper precautions have been neglected, and

still knowingly consents to incur the risk to which he

will be exposed thereby, his assents dispenses with"

(or rather excuses) "the duty of the masters to take

such precautions.

"

VI.

"So also the employee assumes such risks of

danger as are open and obvious to the senses,

whether such risks are of ordinary or extraordinary

character, that is to say, such risks as would be read-

ily apparent and appreciated by one exercising his

ordinary faculties while at and about his employ-

ment. Every person sui juris, or of mature years, is

required to exercise his faculties; and if, exercising

reasonable care and prudence under the conditions

present, he would readily have observed or come

into knoweldge of the danger attending his employ-

ment, he must be held to have assumed the risk of

such employment."

VII.

"The defendant pleads in this case what is known

as assumption of risk, and I instruct you in relation

thereto, that if the deceased knew, or as a reasonably
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prudent person ought to have known, of the alleged

defect in this appliance which made it necessary for

him to use this board or stave to throw this appliance

out of gear, and as a reasonably prudent person knew

or ought to have known, of the presence of this set-

screw, or saw, or as a reasonably prudent person

could have seen its presence, and understood or ought

to have understood and appreciated the risks and

hazards, if any, in working with said machinery in

the condition in which it was and in working near or

al")out or around tliis setscrew, and he was injured

thereby, plaintiff cannot recover. Under such cir-

cumstances the deceased would assume the risks and

dangers of being injured."

VIII.

*

' The deceased was required to exercise his facul-

ties as a reasonably prudent person, to avoid being

injured, and to avoid placing himself in a position of

danger, and if the deceased knew or as a reasonably

prudent person ought to have known that this set-

screw was near the place where he was required to

work, and he understood or ought to have understood

as a reasonably prudent person, the dangers there-

from, and notwithstanding came so close in contact

with the same that he was caught and thereby in-

jured, the defendant would not be liable."

IX.

''If you find that deceased voluntarily, in the per-

formance of his work, occupied a place of danger.
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knowing it to be dangerous, or if as an ordinarily

prudent person he should have known and appreci-

ated the dangers, he cannot recover, even though the

defendant may have been negligent in failing to pro-

vide reasonably safe and suitable appliances, with

which to do the work."

X.
'

' If you find from the evidence that the danger of

using this board or stick to thi'ow this machinery out

of gear and of working near said setscrew was open,

visible and obvious, and of such a nature that it

could be appreciated and understood by the deceased

as a reasonably prudent person, and if the deceased,

seeing and knowing and appreciating said dangers,

if any, undertook to do the work under such cii'cum-

stances, and was thereby injured, either by standing

too close to the setscrew, or by his clothing being

caught thereby, the deceased assumed the risk of

being injured, and under such circumstances the

plaintiff cannot recover.
'

'

XI.

"Xow, with this understanding of the law relative

to the assumption of risk, you may here put your-

selves in the place of the deceased, while engaged in

the service which called him to disengage the clutches

by means of the stave or stick, and, exercising your

judgment and intelligence as men of reasonable pru-

dence and discretion, determine whether, with the

opportunity of observing and determining for him-
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self, the deceased did observe, and know, and appre-

ciate the danger, or should have known and appreci-

ated, by the exercise of his intelligence and proper

precaution, the danger attending his service. If he

did or ought to have known and appreciated such

danger and hazard, and entered upon the service or

continued for some time therein without notice or

complaint to his employer, then you will say that he

assumed the risk of his mishap, and he cannot recov-

er, though the defendant might have been negligent

in the first instance."

XII.

"And the defendant must make out its case as to

the assumption of the risk on the part of the deceased

by a preponderance of the evidence."



17

OREGON FACTORY ACT.

The Oregon Factory Act of 1907 was taken from

the Washington Factory Act of 1905; The Washing-

ton Factory Act of 1905 was in its main featm*es the

same as the Washington Factory Act of 1903.

Session Laws of Oregon, 1907, page 302;
Session Laws of Washington, 1905, page 164;
Session Laws of Washington, 1903, page 40;

Section 1 of the Oregon Act reads as follows

:

That any person, firm, corporation or association

operating a factory, mill or workshop where machin-

ery is used, shall provide and maintain in use belt-

shifters or other mechanical contrivances for the

purpose of throwing on or off belts or pulleys while

running, where the same are practicable, with due re-

gard to the nature and purpose of said belts and the

dangers to employees therefrom; also reasonable

safeguards for all vats, pans, trimmers, cut off, gang

edger and other saws, planers, cogs, gearings, belt-

ing, shafting, coupling, setscrew, live rollers, convey-

ors, mangles in laundries, and machinery of other

or similar descriptions, which it is practicable to

guard, and which can be effectively guarded with due

regard to the ordinary use of such machinery and ap-

pliances, and the dangers to employees therefrom,

and with which the employees of any such factory,

mill or workshop are liable to come in contact while
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in the performance of their duties; and if any ma-

chine, or any part thereof, is in a defective condition

and its operation would be extra hazardous because

of such defect, or if any machine is not safeguarded

as provided in this act, the use thereof is prohibited

and a notice to that effect shall be attached thereto

bv the employer immediately on receiving notice of

such defect or lack of safeguard, and such notice shall

not be removed until said defect has been remedied

or the machine safeguarded as herein provided.

Section 1 of the Washington Act is in the exact

words of Section 1 of the Oregon Act.

Section 1 of the Act of 1903 of Washington is as

follows

:

That any person, corporation or association, oper-

ating a factor}^, mill or workshop where machinery is

used, shall provide and maintain in use proper belt

shifters or other mechanical contrivances for the pm*-

pose of throwing on or off belts on puUe^ys, proper

safe guards for all vats, pans, trimmers, cut off, gang

edgers and all other saws that can be guarded advan-

tageously, planers, cogs, gearings, belting, shafting,

couplings, set screws, live rollers, conveyors, mang-

les in laundries and machinery of other or similar

description. Exhaust fans of sufficient power shall

be provided in the discretion of the Commissioner of

Labor for the purpose of carrying off dust from

emery wheels, grind stones and other machinery
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creating dust, where same is operated in an enclosed

room or place. If a machine or an}^ part thereof is

in a dangerous condition, or is not properly guarded,

the use thereof is prohibited and a notice to that

effect shall be attached thereto. Such notice shall not

be moved until the machine is made safe and the re-

quired safe guards provided.

Direct Testimony of Truman J. Glover as to

Construction of Barrel Elevator Hoist, and to the

dangerous condition in which it was in when
Michael Welsh lost his life. Said Barrel Elevator

Hoist is shown on page 12, Transcript of Record.

Q. Your name, please?
;

A. Truman J. Glover.

Q. And you reside where, Mr. Glover?

A. 490 Magnolia Street.

Q. And how long have you resided in this

county?

A. About five years.

Q. What is your business ?

A. Mechanical and consulting engineer.

Q. Do you know the property of the Barber As-

phalt Paving Company on the other side of the* river,

where we were this morning?

A. Yes, sir, I was there once before.

Q. When were you there, Mr. Glover, if you re-

member?
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A. On the ISth day of January last.

Q. And how did you happen to go there ?

A. I was employed by the plaintiff to go there

and examine the machinery with a view of making

di'awings.

Q. Did you do so?

A. I did so. I made sketches on the ground with

measurements, all measurements that I regarded as

essential, and afterwards prepared plans from those

preliminary sketches.

Q. Examine the blue-print which I now hand

you and state what it is, Mr. Glover?

A. This is a plan and elevation of the part of the

plant that we inspected over there this morning at

the Barber Asphalt Paving Company. This lower

part represents the machinery as it was as we were

standing, from the west side looking toward the east,

the same relative position that we were standing in.

This upper view represents the machinery as it would

appear if we were exactly over it. Everything is in

line. That is, I mean this very part that is illus-

trated here is exactly in line with the part that is

illustrated below, with the same part that is illus-

trated below. Everj^thing is made to scale. All of

the parts here that are essential to this case, so far

as I could determine, is made to scale; and the scale

is one inch to the foot. One inch here represents one

foot in actual dimensions; and the dimensions are

given, the principal dimensions are given nere.
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Q. Just explain it fully, if you will, Mr. Glover ?

A. There is a motor back in the plant that we
couldn't see from where we were this morning, that

drives a line shaft, and from that line shaft is a belt

that leads to this counter shaft, and drives right on

here. And here is the belt represented by No. 11.

That comes from away in the rear, and that is what

propels this shaft. Now, when the motor is running

and those other belts are on, this shaft is always run-

ning, always rotating. I went to the motor and found

the number of revolutions the motor made. It is

marked on a plate, always is, on a motor, the exact

number of revolutions that motor runs. And I meas-

ured all of the pulleys up to this shaft and computed

the speed of this shaft. The machinery was not run-

ning when I was there the 18th of January; it was

shut down. And the speed of this shaft figured from

the exact dimensions of the pulleys that I measured

is just a little over 99 revolutions per minute. Now,

on this shaft is a friction clutch. The friction clutch

consists—the essential part of it is similar to two

pans. For instance, you imagine two tin pans, one

just slightly smaller than the other and having their

edges flared a little, and the one fits right on the

other. Now/, it is arranged to pull those pans apart.

And one of them, the inside pan, is keyed to the shaft

in the sliding action. It has to rotate with the shaft

but it is free to slide endwise, laterally, and what

would correspond to the outside pan has secured to it
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a sprocket wheel. Now, when the clutch is thrown in,

the two pans, what correspond to the two flanges of

the pans, coming together adhere by pressure; and

the one that is keyed to the shaft rotates the other

one and starts the machinery into operation. When
the clutch is thrown out, when the lever is thrown

to throw it out, those pans are separated, those

flanges are separated, so that the one doesn't rotate

the other. It is very simple in construction. There

are little elbows that we saw adhere, by the move-

ment of tliis collar, there is a little sliding collar on

here endwise; it brings these two into contact or out

of contact.

Mr. FENTON.—The witness points to collar on

the counter shaft.

A. Well, these are all indicated by numbers on

this plan, and I could call the numbers.

Q. Yes, call the numbers.

A. Now, this friction clutch is number 12.

Now, the sliding hub, the hub that is in sliding con-

nection keyed to the shaft, has to rotate with the

shaft, and slides on the shaft, in order that it may be

brought in contact with the outside part of the fric-

tion clutch, is numbered 13, hub 13. The shaft is

numbered 10. That shaft extends clear througJi to

the end through the part of the friction clutch that

don't rotate with the shaft when it is thrown out of

gear, or the part that carries the sprocket wheel 9.

The sprocket wheel 9 rotates freely or remains at rest
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on the shaft without rotating with the shaft until the

lever 14 which operates the collar 16 throws the hub

13 and the flange of the clutch 12 into contact and

rotates, compels the sprocket wheel 9 to rotate,

which in turn rotates to shaft 6, and the sprocket

chain, which carries the barrels up to the tank. Now,

in the condition that I found the machinery on the

18th of January, this lever 14 was so arranged that it

would tlirow the clutch, by sliding the collar 16,

would throw the clutch into operation.

A. I prepared a large pencil drawing of the part.

Just a moment, I want to show how this relates to

the other. I have shown just the part here that is

shown in here. You see I have broken it off here.

A. I have shown the parts here, the hub 16, and

the shaft, a small portion of the shaft 10, a small

portion of the clutch, hub 13, and the central portion

of the lever 14, with a portion of the lever 14 broken

away in order that it may show the parts under—not

hide the parts that are under.

A. Yes, removed it, made a sectional view, so as

to show the parts under it. Now, on this hub 16 is

a collar 15. And that collar rotates freely on the

hub 16; in other words, don't need to rotate with it.

It may remain still while the hub is rotating. But

this collar 15 has two pins on its outer margin oppo-

site each other, which pass through holes on the lever

14, by which when the lever 14 is moved either way,

this collar 15' will be carried with it. Now, as a
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clutch is ordinarily constructed, this collar is sur-

rounded, has a flange on each side, or the hub 16 has

a flange on each side of the collar 15', by which the
hub will be moved laterally, slid on shaft in either

dii'ection, I found, on examining this, that while the

collar 15' would bear against the flange on the hub

16 so as to throw the clutch into gear, the flange on

the collar 16 on the opposite side had been broken

off, so that the collar 15' was free to slide off of the

hub 16 and therefore would not pull the hub with it,

as the lever 14 was moved to the right.

(The paper is produced by the witness, offered in

evidence and marked Plaintiff's Exhibit "B.")

A. I didn't get quite through explaining it. The

only additional explanation that I see is that I have

printed on tliis drawing, with an arrow leading to

the place, where the flange was broken off. It is

marked "Flange that was broken off," with an aiTow

leading to the part that was broken off, to the place

where the flange should have been. Then in another

little sketch, just a rough sketch, I have shown

—

(Identified as Plaintiff's Exhibit "C")

A. Now, this other one. Plaintiff's Exhibit "C"

shows the form of construction, or the form that the

mechanism would have been in if the collar had not

been broken off without any attempt to make it to

scale, but to show you clearly how it would have been

if the coUar hadn't been broken off.
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Q. Now, what was the effect of this defect that

you have been speaking of? What would it do in the

working of the mechanism?

A. That flange being broken off would permit of

the clutch being thrown into gear to operate the bar-

rel hoist by means of the lever, but would prevent its

being thrown out of gear by means of the lever.

Q. You were over there with us yesterday, Mr.

Glover?

A. Yes, sir.

Q. Did you see that lever thrown, the gear

thrown in and out ?

A. Yes, sir, by means of the lever.

Q. By means of the lever. Was there anybody

there yesterday who threw it out by means of a

stick?

A. No sir, there was no one that succeeded in

throwing it out. The construction now, the machin-

ery being repaired, that flange being on, caused the

vertical lever to slide with the collar; therefore, in

throwing it out, the lever had to be thrown as well

as the collar, and the lever was heavy of course. It

would be difficult to throw it with a stick up near

the point of its support. Now, before, when that

flange was not there, the lever could be thrown over

first, be out of the way, and then you would only have

the light collar to throw over; while it would be diffi-

cult to throw, of course; but I mean you would not



26

have as much weight to throw over. You wouldn't

have to create so much pressure.

Q. Now, what about the setscrew that was on

the collar?

A. Well, that, the shaft is a 2 13-16 diameter

shaft, the standard.

Mr. FENTON.—You mean there now?

A. The one that is there now, and the one that

was there at the time—the counter shaft.

Mr. FENTON.—Well, you mean at the time of

the accident you don 't know about it ?

A. At the time on the 18th of January.

Mr. FENTON.—That is what I want to get at.

A. Was a 2 13-16 shaft; and the collar is the

standard set collar, the cheapest form that we have

in the machine trade.. The setscrew, standard size,

would be %—%xy8 in length. That is, Yg in length

means % from the point to under the head, not count-

ing the head. That would make it about an inch and

three-eighths, perhaps, from the edge of the shaft to

the top to the outside of the setscrew—somewhere

between 1% and II/2 inches.

Q. Now, then, with this mechanism in the condi-

tion in which you have described it, if one were

called upon to throw the gear out of action, how

would he do it ?

A. The only way that it could be done would be

to in some manner shift that collar, to in some man-

ner shift the hub 16 to the right.
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Q. You mean 16 of this blue print ?

A. Of this blue print. I have marked it here

with the same number that it has on that blue print.

Q. Did you ever try to throw this off yourself,

this gear?

A. No, sii*, not when the plant was running.

When I was there measuring it up, and sketching it,

on the 18th of January, the plant was shut down.

The above testimony of Mr. Glover is taken from

Transcript of Record 95 et Seq.

Direct Testimony of Geo. M. Rosenstiel, Superin-

tendent of Barber Asphalt Paving Company; as to

the knowledge which the Company had of the defect-

ive condition of the barrel hoist, and why it was con-

tinued in use without repair. Transcript of Record

70,71,72,86,87:

Q. What is your name ?

A. George M. Rosenstiel.

Q. And where do you reside, Mr. Rosenstiel?

A. 1089 East 18th North.

Q. How long have you resided in Multnomah

County?

A. About a little over two years.

Q. What was your business in the month of No-

vember of the year 1907 ?
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A. I was employed by the Barber Asphalt Com-
pany.

Q. What were your duties there ?

A. At that time my duties were to look after the

work in general.

Q. By whom were you employed?

A. By what individual, do you mean?

A. Yes.

A. Well, Mr. Huber was the manager of the con-

cern here.

Q. And what designation did you have there ?

A. I have been plant foreman up to, I think,

about the 1st of September, and then, the superinten-

dent having to leave the city, I had to look after all

the work.

Q. When Welsh was hurt there, you were the

superintendent ?

A. I was acting as such; yes.

Q. Did you know the condition of this lever, that

it would not throw the clutch out ?

A. Yes, sir.

Q. You knew that. How long had you known

that before Welsh was hurt?

A. Well, sir, I can't tell you exactly. I knew it

ever since it was out, but can't tell you just how long

it was out.
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Q. Did you know about that setscrew that was

up there on the shaft '?

A. Yes, sir.

Q. Why did you allow it to remain that way, Mr.

Rosenstiel ?

A. Thesetscrew?

Q. And the pulley?

A. Well, I didn't want to shut down to fix it up,

because it was getting late in the season, and when

the rain started, why, we couldn't finish our work.

Q. Had you ever said anything to Mr. Huber

about it?

A. Have I?

Q. Yes, sii'.

Q. Had you at that time ?

A. No, sir.

Q. Never had spoken to him about it ?

A. No, sir.

Q. Had you ever said anything to anybody in

charge of the company about it?

A. Not that I remember of.

Q. Did you know Michael Welsh in his lifetime ?

A. Yes, sir.

Q. How long did you know him?

A. Why, I knew liim from the time he went to

work for the company.
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Q. How long was that?

A. It was about in August, if I remember cor-

rectly.

Q. What would you say about his habits of in-

dustry and sobriety and economy?

A. He was a man that you could trust, and he

was very industrious. That is, he worked every day,

and I never saw him intoxicated, and he was—I will

tell you he was away above the average laboring man.

Q. Sir?

A. He was above the average laboring man in

point of sobriety, industry, etc.

Redirect Examination.

Q. Why wasn't this setscrew cut?

Mr. FENTON.—I object to that, yom- Honor.

That is the way it was.

Mr. McGinn.—Well, I know, but why wasn't it

removed?

Mr. FENTON.—I object to that as immaterial.

COURT.—I think it is material. You may ask

the question.

Mr. FENTON.—Your Honor will allow us an ex-

ception..

COURT.—Very well.
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Q. Why wasn't it?

A. Well, that setscrew was there for the pur-

pose of holding that collar on the shaft and we didn't

know but what we would have to remove it sometime,

as we did, and just left it in there.

Q. But you knew this was dangerous. Why
didn't you cut it?

A. Because I expected, as soon as I was able to

shut down for a day or so to repair the other part of

it.

Q. You continued it, knowing it was dangerous

to the men that were there at work ?

A. Yes.

Mr. FENTON.—I move to strike out all the cross-

examination, your Honor, as immaterial. This last

cross-examination of witness.

COURT.—Upon what ground?

Mr. FENTON.—Upon the ground that it is im-

material.

COURT.—The Court will overrule the motion.

Mr. FENTON.—Exception, youi' Honor. And I

might add incompetent. I am not clear, your Honor.
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MICHAEL WELSH'S DUTIES.

The work in which Michael Welsh was engaged,

at the time he received the injuries which ended in

his death, was that of taking care of the tanks. El-

mer Jake, an employee of the defendant in error was

called as a witness for the plaintiff in the court be-

low, in answer to certain questions asked him on

cross examination by Mr. Fenton, attorney for the

defendant in error, Elmer Jake said

:

Q. Wliat was his (Welsh's) business, what part

of the work was he required to do ?

A. Why, he was required to take care of the

tanks.

Q. How is that?

A. Put the asphalt in the tanks.

Q. Wliere did he do his work? In the same

way as where he was hurt ?

A. That was the machine that sent the asphalt

up to him. Wlien he got enough up there

—

Q. Did he attend to that part of it?

A. Yes, Sir.

Q. During the time you were there and he was

there, that was what he had to do, was to hoist those

barrels up to the upper story?

A. Well, the fellows down below would throw it

in, and when he had enough up there, why, he would

come down and shut it off.
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Q. Was he the man that operated this lever?

A. He was the man that shut it off.

Q. Who would be the man that would operate

the lever while this process of raising the barrels up

that pair of chains—I guess you would call them

—

A. It was a belt operated it.

Q. How?

A. It was run by a belt.

Q. Who was the man that did that, looked after

it—Mr. Welsh?

A. Why, no, anybody who was sending up bar-

rels to him would throw it in, but he was the one

that threw it out.

Q. What I am getting at Mr. Jake, is to teU the

jury what Mr. Welsh was doing during the two or

three months that you were there with him while he

was at work; what part of the work did he do every

day?

A. Well, he would put the asphalt in those

tanks, and when he would run out of asphalt why he

would have the fellows down below send it up and

the}^ would throw the machinery and gear from be-

low with the lever, and when he had enough up there

why he would come down and shut it off.

Q. Now, is that what he was doing at the time

he got hurt ?

A. Yes, Sir. :
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POINTS AND AUTHORITIES.

Wliere an employee comes to his death, as the re-

sult of injuries received by him while in the service

of a manufacturing company, by reason of failure

of the company, his employer, to comply with the

provisions of the Factory Act of the State of Oregon

(Laws of Oregon, 1907, p. 302), requiring employers

to provide and maintain belt shifters or other

mechanical contrivances for the purpose of throwing

on or off belts or pulleys while running, and further

requiring employers to provide and maintain reas-

onable safeguards for all setscrews for the purpose

of protecting their employees, the defense of the as-

sumption of risk is not available to the employer.

Narramore v. Cleveland, C, C. & St. L. R. Co.,

96 Fed. 298; S. C. 48 L. R. A. 68; decision of Taft, J.

(the leading case on this subject).

Western Furniture Mfg. Co. v. Bloom 11
L. R. A (New Series) 225. (A Strong Case..}

S. C. 90 Pac. 821; and See the note to Denver
and R. G. R. Co. v. Norgate 6 L. R. A. 981,

New Series where much of the legal literature

upon this interesting question is to be found.

Hall V. West and Slade Mill Co. 39 Wash.
447 ; affirming Green v. Western American Co.
30 Wash. 87;

Miller v. Union Mill Co. 45 Wash. 199,

208;

Session Laws of Washington, 1905;
Inland Steel Co. v. Kachwinski 151 Fed.

219;
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ARGUMENT.

The one question presented by this appeal is, did

the Barber Asphalt Paving Co., when it admitted

that it failed to comply with the provisions of the

Oregon Factory Act, have the right to plead and in-

sist that Michael Welsh, because he knew that the

Company was violating the law, and because he con-

tinued in the service after such knowledge,

assumed the risk so as to prevent recovery by the

plaintiff in error here for his death. As can be seen

from the testimony of George M. Rosenstiel, super-

intendent of the Barber Asphalt Paving Company,

at its Portland factory at the time when Michael

Welsh received his injuries, The Barber Asphalt

Company had notice of the defects in its machinery

for Mr. Rosenstiel testified at page 71 of Transcript

of Record:

Q. Did you know the condition of this lever,

that it would not throw the clutch out ?

A. Yes, Sir.

Q. You knew that. How long had you knowu

that before Welsh was hurt ?

A. Well, sir, I can't tell you exactly. I knew ii

ever since it was out, but can't tell you just how long

it was out.

Q. Did you know about that setscrew that was

up there on the shaft ?

A. Yes, sir.
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Q. WliY did YOU allow it to remain that way,

Mr. Rosenstiel?

A. The setscrew?

Q. And the Pulley?

A. Well, I didn't want to shut down to fix it up,

because it was getting late in the season, and when

the rain started, why, we couldn't finish our work.

And again at page 86 of Transcript of Record, Mr.

Rosenstiel testified:

Q. Wliy wasn't this setscrew cut?

A. Well, that setscrew was there for the purpose

of holding that collar on the shaft, and we didn't

know but what we would have to remove it sometime,

as we did, and just left it in there.

Q. But you knew this was dangerous. Why
didn't you cut it?

A. Because I expected, as soon as I was able to

shut down for a day or so to repaii' the other part

of it.

Q. You continued it, knowing it was dangerous

to the men that were at work there ?

A. Yes."

So that it is put beyond cavil, that the only rea-

son why this dangerous barrel hoist was not repaired

was the desire of the company to continue it at work

so that profit might be made for it at the expense of
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the lives and safety of its men. Surely the man who

is injured ought not in these cii'cumstances to assume

all the risk. The Oregon Factory Act made it the

positive duty of the Company to provide and main-

tain a belt shifter or a mechanical contrivance to

throw on or off belts or pulleys while running, the

law further made it the duty of the Company to fur-

nish safeguards for all set screws, this the Company

failed to do. True the Company provided a shifting

lever by which the barrel hoist could be put in mo-

tion, but it failed to keep said sliifting lever in order

so that by reverse action of the shifting lever the bar-

rel hoist could be stopped. It freely admitted that

it knew the danger in which the men were in, whilst

at work about the mechanism.

In the Narramore Case, 48 L. R. A. 68, 74, the

Court said: Do a knowledge on the part of the

employee that the company is violating the statute,

and his continuance in the service thereafter without

complaint, constitute such an assumption of the risk

as to prevent recover}^? The answer to this question

is to be found in a consideration of the principle up-

on which the doctrine of the assumption of risk rests.

If one employs his servant to mend and strengthen a

defective staircase in a church steeple, and in the

course of the employment part of the staircase gives

way, and the servant is injured or killed, it would

hardly be claimed that the master was wanting in

care towards the servant in not having the staircase.
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which fell, in a safe condition. Why not ? Because,

even if no express communication is had upon the

subject, the servant must know, and the master must

intend, that the dangers necessarily incident to the

employment are to be at the risk of the servant, who

may be presumed to receive greater compensation

for the work on account of the risk. The foregoing

is an extreme case, perhaps, but it fairly illustrates

the principle of assumption of risk in the relation of

master and servant. Assumption of risk is a terra

of the contract of employment; express or implied

from the circumstances of the employment, by which

the servant agrees that dangers of injury obviously

incident to the discharge of the servant's duty shall

be at the servant's risk. In such cases the acquies-

cence of the servant in the conduct of the master does

not defeat a right of action on the ground that the

servant causes or contributes to cause the injury to

himself; but the correct statement is that no right of

action arises in favor of the servant at all, for, under

the terms of the employment, the master violates no

legal duty to the servant in failing to protect him

from dangers, the risk of which he agrees expressly

or impliedly to assume. The master is not, there-

fore, guilty of actionable negligence towards the ser-

vant. This is the most reasonable explanation of

the doctrine of assumption of risk, and is well sup-

ported by the judgment of Lord Justice Bowen and

Fry in the case of Thomas v. Quartermaine, L. R.



39

18 Q. B. Div. 685, 695. See also language or JLioi-d

Watson in Smith v. Baker (1891) A. C. 325; and

O'Maley v. South Boston Gaslight Co. 158 Mass. 135,

32 N. E. 1119. It makes logical that most frequent

exception to the application of doctrine by which the

employee who notifies his master of a defect in the

machinery or place of work, and remain in the ser-

vice on a promise of repair, has a right of action if

injury results from the defect while he is waiting for

the repair of the defect, and has reasonable ground to

expect it (Citing cases). From the notice and the

promise is properly implied the agreement by the

master that he will assume the risk of injury pending

the making of the repaii'. If, then, the doctrine of the

assumption of risk rests really upon the contract, the

only question remaining is whether the courts will

enforce or recognize as against a servant an agree-

ment express or implied on his part, to waive the per-

formance of a statutory duty of the master imposed

for the protection of the servant, and in the interest

of the public, and enforceable by criminal prosecu-

tion. We do not think they will. To do so would

nullify the object of the statute. The only ground for

passing such a statute is found in the inequality of

terms upon which the railway company and its ser-

vants deal in regard to the dangers of their employ-

ment. The manifest legislative purpose was to pro-

tect the servant by positive law, because he had not

previously shown himself capable of protecting him-
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self by Contract; and it would entirely defeat this

purpose thus to permit the servant to "Contract the

Master out" of the statute. It certainly would be

novel for a Court to recognize as valid an agreement

between two persons that one should violate a crim-

inal statute ; and yet, if the assumption of risk is the

term of a Contract, then the application of it in the

case at bar is to do just that.

Not all the authorities, Federal or State, have fol-

lowed this able decision, some of the cases are strong-

ly opposed to it; but no authorit}^ has, no authority

can gainsay the justice and legal correctness of that

portion of the opinion which is set out above in black

letter. But while the Narramore case is repudiated

by some of the Federal cases notably St. Louis Cord-

age Co. V. MHler 63 L. R., A. 551; 61 C. C. A. 477, 126

Fed. 495; and Denver and R. C R. Co. v. Norgate 6

L. R. A. (New Series) 981; yet as is shown in the

note to the Norgate case 6 L. R. A. 981, the Narra-

more case has been followed in a majority of the more

recent decisions. It will not be necessary here to go

into an examination of the many cases which hold

with the Narramore case, or to look into those which

reject it, for oiu* purpose here it is only necessar}^ to

say that the Narramore case was followed in Green

V. Western American Co. SO Washington 87 ; and Hall

V. West and Slade Mill Co. 39 Washington 447, as

the Oregon Factory Act was taken from Washington,

see and compare Oregon Factory Act of 1907, "with
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Washington Act of 1905, and as we in Oregon adopt -

ed the Washington Factory Act, we adopted and toos

as part of that Act, the two above decisions which

were made on the Washington Factory Act prior to

our adoption of it. The last Federal case which treats

on this subject is Inland Steel Co. v. Kachwinski 151

Fed. 219, and the construction placed upon the Indi-

ana Factory Act by the Supreme Court of Indiana is

followed by the C. C. of Appeals of the Seventh Cir-

cuit, as the Factory Act is a state law which, when

construed by the highest Court of the state, the Fed-

eral Courts are to follow the Circuit Court of Appeals

of the Seventh Circuit deemed that they could but

follow the construction placed upon the factory Act

by the highest Coui't of a state, as it was a state ques-

tion purely. And so is the decision in Chicago-Coul-

terville Coal Co. v. Fidelity & C. Co. 130 Fed. 957, 961.

A case arising in Illinois, the Court held that the de-

fense of assumption of risk was destroyed by the Illi-

nois statute as construed by the Illinois decisions,

while the Court did not expressly declare that it was

bound by them, it cited Illinois cases in support of its

decision, and said that this was in accordance with tho

established construction of said statute by the Su-

preme Court of Illinois. If this question is to be re-

garded as the construction of a state statute and

the construction placed upon such statute by the

highest Court in a state is the construction which the

Federal Courts will follow, Glenment Lumber Co. v.
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Roy, 126 Fed. 525, 61 C. C. A. 506; and Hig-

ffins Carpet Co. v. O'Keefe 79 Fed. 903, 25

C. C. A. 223; were correetlv decided, for the

former case arose in IVIinnesota and the lat-

ter case in New York and according to the dd-

cisions of the highest state coui'ts of New York and

Minnesota the risk was assumed by the servant, and

St. Louis Cordage Co. v. Miller 63 L. R. A. 551; 61 C.

C. A. 477; 126 Fed. 495; should have been rendered

against, and not in favor of, the doctrine that the ser-

vant assiuned the risk, since by the decisions in jMis-

souri above referred to, it has been established

in that state that the effect of such statutes is to pre-

vent the assumption of the Master's disregard of the

statutory duty, as is said in the able note to the Nor-

gate case 6 L. R. A. (New Series) 988 "Many of the

cases treat the question of the servant's assumption

of the risk under the statutes as if the question were

whether or not the assumption of the risk was purely

contractual; but, with respect to the effect of the

statute, it seems immaterial whether this is merely a

matter of contract or not. The pm'pose of the statute

to abolish the defense of assumption of risk is the

real question, and it is immaterial whether or not that

is done by making a contract to assume the risk il-

legal, or declaring as matter of public poHcy, that the

risk shall not be assumed.

"

In the case at bar Michael Welsh was regularly

in charge of the tanks at the defendant's factory, his
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duties were not to throw the barrel hoist on or off,

though it is conceded that he did throw the mechan-

ism off, owing to the defective condition in which it

was at the time the injuries were received by him

which ended in his death.

In the Narramore case it is said 48 L. R. A. 68, 76;

at bottom of first column and top of second column

of page 76, "We think the learned Court of Appeals

of Xew York failed to observe that the O'Maley and

Goodrich cases were not suits under a statute de-

fining and enjoining a specific duty of a master for

the protection of servants, but were suits under an

employer's liability act, which relieved the servant

from the burden of certain defenses by the master in

suits for injury sustained by him while in his

master's employ, but did not attempt to change the

master's duty to the servant, or to change the stand-

ard of negligence between them as that was fixed at

common law. Hence it was held by the Supreme Ju-

dicial Com't of Massachusetts that the doctrine of

assumption of risk applied to suits under the statute

as at common law, and Thomas v. Quartermaine L.

R. 18 Q. B. Div. 685; which was also a suit under an

employer's liability act, was much relied on. And
yet in Thomas v. Quartermaine, as we have seen, the

two Lord Justices, forming the majority deciding the

case, expressly pointed out that in a suit under a stat-

ute positively fixing a standary of duty the doctrine

of assumption could not be applied. The distinction
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between the employer's liability act and acts for the

protection of servants in the nature of police legis-

lation, like the act under consideration is clearly

shown in Griffiths v. Dudley L. R. 9 Q. B. Div. 357,

where, though the Court held that a servant might

'contract the emplo3'er out' of liability under the

former act, it was said that this could not be done in

respect of liability arising under a statute like the

one at bar, passed for the protection of servants."

It is to be borne in mind that the force of the de-

cision in St. Louis Cordage Co. v. Miller 63 L. R. A.

551, 61 C. C. A. 477, 126 Fed. 495, Cii'cuit Court of

Appeals, Eighth Circuit, is much weakened by the

dissenting opinion of Judge Thaj'^er, this is the lead-

ing case in opposition to the Narramore Case. In the

case at bar the Trial Court submitted the question of

the negligence of the Barber Asphalt Co. in failing

to safeguard the setscrew to the juiy, but dii^ected a

verdict for the defendant on the question of the Com-

pany 's failure to maintain a belt shifter or mechani-

cal contrivance for tlu-owing off the barrel elevator

hoist.

Believing that the decision in the Narramore case

announces a true rule of law, and that the Plaintiff

in error should have had his case submitted to the
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jury free from the twelve instructions given by the

Court on the assumption of risk, the Plainti:ff re-

spectfully asks this Court to grant to him a new trial.

HENRY E. McGinn,

Attorney for Plaintiff in Error.




